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" CONCURRENT POWER " 

BY MONROE BUCKLEY 



THE adoption of the Prohibition Amendment to the 
Constitution of the United States raises a number of ques- 
tions of constitutional law of the utmost importance, not 
only to the members of the legal profession but to the lay- 
man. Not the least interesting of these is that presented by 
the " concurrent " power of enforcement given to Congress 
and the several States. 

The language of the amendment is as follows : 

Section i. After one year from the ratification of this article the 
manufacture, sale or transportation of intoxicating liquors within, the 
importation thereof into, or the exportation thereof from the United 
States and all territory subject to the jurisdiction thereof for beverage 
purposes is hereby prohibited. 

Section 2. The Congress and the several States shall have con- 
current power to enforce this article by appropriate legislation. 

Section. 3. This article shall be inoperative unless it shall have 
been ratified as an amendment to the Constitution by the Legislatures 
of the several States, as provided in the Constitution, within seven years 
from the date of the submission thereof to the States by the Congress. 

While it is still too early to prophesy the manner in 
which the courts will construe the concurrent power of 
enforcement given to the Federal Government and the 
States, it may not be altogether profitless to consider the 
question in advance of the determination by them. 

The Government of the United States is a government 
of limited powers granted to it by the people of the United 
States and contained in the Constitution. As was said in 
Martin v. Hunter's Lessee, 1 Wheat. 304, 326 (1816) : 

The government, then, of the United States can claim no powers 
which are not granted to it by the Constitution, and the powers actually 
granted, must be such as are expressly given, or given by necessary 
implication. 

If there were any doubt of the truth of this proposition, it 
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would be resolved by a reference to that clause of the in- 
strument itself which provides (Amendments, Article X) 
that: 

The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respectively, 
or to the people. 

Every act, then, of the Federal Government, every act 
done under its authority, must find its ultimate justification 
in the Constitution. Within the limits of the powers so 
granted, the Government is supreme. By the second sec- 
tion of Article VI it is provided that: 

This Constitution, and the Laws of the United States which shall 
be made in Pursuance thereof; and all Treaties made, or which shall 
be made, under the Authority of the United States, shall be the supreme 
Law of the Land ; and the Judges in every State shall be bound thereby, 
any Thing in the Constitution or Laws of any State to the Contrary 
notwithstanding. 

This article will be adverted to later. Here it is quoted 
merely to demonstrate the supremacy of the Federal Gov- 
ernment, within the bounds placed upon it by the Consti- 
tution. In that landmark of American constitutional law, 
Gibbons v. Ogden, 9 Wheat. 1, 210 (1824), Mr. Chief Jus- 
tice Marshall said: 

It has been contended, that if a law passed by a State, in the exercise 
of its acknowledged sovereignty, comes into conflict with a law passed 
by Congress in pursuance of the Constitution, they affect the subject, 
and each other, like equal opposing powers. But the framers of our 
Constitution foresaw this state of things, and provided for it, by declar- 
ing the supremacy not only of itself, but of the laws made in pursuance 
of it. 

The nullity of any act, inconsistent with the Constitution, is produced 
by the declaration, that the Constitution is the supreme law. The 
appropriate application of that part of the clause which confers the same 
supremacy on laws and treaties, is to such acts of the State Legislatures 
as do not transcend their powers, but though enacted in the execution 
of acknowledged State powers, interfere with, or are contrary to, the 
laws of Congress, made in pursuance of the Constitution, or some 
treaty made under the authority of the United States. In every such 
case, the act of Congress, or the treaty, is supreme; and the law of 
the State, though enacted in the exercise of powers not controverted, 
must yield to it. 

The powers of the States referred to are the powers reserved 
to them, or, in other words, not granted to the Federal 
Government. They have been grouped as the " police 
power," — i. e., the power to regulate all purely internal 
affairs, — and are valid and binding except in so far as they 
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trespass upon or interfere with the exercise of the powers 
granted to the Federal Government or are limited by the 
Constitution. 

Up to the time, then, of the adoption of the Prohibition 
Amendment, we had — and still have, except as affected by 
that amendment — a Government of delegated powers and 
a congeries of States or commonwealths to which are re- 
served all the powers not expressly or by necessary impli- 
cation granted to the Federal Government or not other- 
wise restricted by the Constitution. With the foregoing 
propositions in view we are prepared to consider the effect 
of that clause of the Prohibition Amendment which gives 
concurrent power of enforcement to Congress and the 
several States. 

There is no instance in the Constitution, other than that 
contained in the Eighteenth Amendment, of an express 
award or reservation of " concurrent power ". Congress 
is authorized to enforce various rights or duties by appro- 
priate legislation (e. g., Amendments XIII to XV), but 
nowhere except in the Prohibition Amendment is concur- 
rent power given in so many words. 

" Concurrent power " may be said to have two possible 
meanings, one implying the necessity for joint or concerted 
action, and the other, equal power to act, regardless of the 
action of the other party empowered. Either presents 
problems of considerable difficulty. Whether the unfor- 
tunate wording of the section is due to the stupidity of the 
opponents of the liquor traffic or to the shrewdness of its 
proponents, it is exceedingly probable that it will cause the 
utmost confusion. 

If, in the exercise of concurrent power, joint or con- 
certed action by Congress and the several States is neces- 
sary, if, in other words, no action by Congress is valid until 
ratified or concurred in by the particular State in question, 
— with the " advice and consent ", so to speak, of the latter, 
— it will be many a year before the " bone-dry " condition 
proclaimed with such vociferation as the universal panacea 
for a suffering world will be a fait accompli. Such an 
interpretation is certainly possible. 

The real contest will come over the word in its signifi- 
cation of " joint " and " equal ". The situation in such 
case has been graphically stated by the Supreme Court in 
Houston v. Moore, 5 Wheat. 1, 23 (1820). The matter 
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before the Court was the competency of a court martial 
which derived its asserted jurisdiction from the State of 
Pennsylvania, to punish militiamen, drafted by the Presi- 
dent into the service of the United States, for a refusal to 
obey the summons. The Court said : 

To subject them [the people] to the operation of two laws upon 
the same subject, dictated by distinct wills, particularly in a case in- 
flicting pains and penalties, is, to my apprehension, something very 
much like oppression, if not worse. In short, I am altogether incapable 
of comprehending how two distinct wills can, at the same time, be 
exercised in relation to the same subject, to be effectual, and at the 
same time, compatible with each other. If they correspond in every 
respect, then the latter is idle and inoperative; if they differ, they must, 
in the nature of things, oppose each other, so far as they do differ. 
If the one imposes a certain punishment, for a certain offence, the 
presumption is, that this was deemed sufficient, and, under all circum- 
stances, the only proper one. If the other legislature impose a different 
punishment, in kind or degree, I am at a loss to conceive how they 
can both consist harmoniously together. 

We are now confronted by such a situation. One of 
the States refused to ratify the Prohibition Amendment 
at the time of its submission to the legislature. Upon its 
ratification, however, by three-fourths of the States — if 
indeed it shall be held that the requisite number have so 
acted — it became effectual throughout the country. Follow- 
ing the refusal of the State mentioned to ratify, that State 
passed an act legalizing a four per cent, alcoholic content 
in beverages. On October 28th, 1919, Congress passed the 
" National Prohibition Act " ( "An Act to prohibit intox- 
icating beverages, and to regulate the manufacture, pro- 
duction, use, and sale of high-proof spirits for other than 
beverage purposes, and to insure an ample supply of alcohol 
and promote its use in scientific research and in the develop- 
ment of fuel, dye, and other lawful industries"). This is 
the act known as the Volstead Act. By its terms it applies 
to beverages which contain one-half of one percentum or 
more of alcohol by volume. Part of it became operative 
upon its passage. The remainder was intended to take 
effect contemporaneously with the Prohibition Amend- 
ment. On January Sth, 1920, the United States Supreme 
Court in the case of Ruppert v. Coffey, U. S. Attorney, 
et al., No. 603, October T. 1919, sustained the constitu- 
tionality of the Act. This and its companion cases of 
Hamilton, Collector, v. Kentucky Distilleries and Ware- 
house Company, and Dryfoos v. Collector, Nos. 589 and 
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602, October T. 1919, decided December 15th, 1919, which 
uphold the constitutionality of the Wartime Prohibition 
Act approved November 21st, 1918, (ch. 212, 40 Stat. 1045, 
1046) throw no light upon the present inquiry. Each 
involved the question of whether or not a specific piece of 
legislation was a valid exercise of the " war power " of Con- 
gress. In the Ruppert case the Volstead Act was under 
consideration, but only that part of it which was adopted 
pursuant to the undoubted right of Congress to pass laws 
for the national defence. The Prohibition Amendment was 
not before the Court, except indirectly, and nothing was said 
as to that portion of the Volstead Act which purports to 
be an exercise of the power to enforce the Amendment. 
Now what will be the position of a man who sells three 
per cent, beer in the State last referred to? He has done 
an act under the express authority of a law passed by a 
State under the same power that gives to the Volstead Act 
its efficacy. Does he become subject to the pains and pen- 
alties of the Federal Law? Will the State enactment be 
superseded and fall into what the late President Cleve- 
land would doubtless have called " innocuous desuetude "? 
That it may be so held, no one at this stage would be so 
foolish as to deny. That under the Constitution it should 
be so held is a different matter. It would seem that we are 
confronted by the irresistible force and the immovable 
object. 

Unless we give to the word " concurrent " its proper 
etymological and historical signification of " co-ordinate ", 
"co-equal" (currere: to run, and con: with) the power 
becomes totally meaningless and supererogatory. If words 
have significance, if the English language means anything 
whatever, a concurrent power ceases to be concurrent the 
moment that it becomes subject to a stronger power. The 
thing is a contradiction in terms. It is impossible. 

The police power of the States, mentioned above, 
though it has been called concurrent, is not concurrent at 
all, for it is subject to the powers granted to the Federal 
Government and the limitations imposed by the Constitu- 
tion. It differs from the power granted by the Prohibition 
Amendment in that the latter is express, unlimited, and 
of equal force with every other grant of power in the Con- 
stitution. 

Something may be deduced from the distinction between 
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the powers of the Federal Government and the powers 
reserved to the States. The powers of the Federal Gov- 
ernment, as shown above, are the powers expressly granted 
to it and the further powers necessary to carry such powers 
into execution — these and no more. The powers of the 
States are such as belong inherently to them as independent 
sovereignties, except only so far as they have surrendered 
these powers. The Prohibition Amendment is a grant by 
the States of power, but — mark this — of concurrent power, 
to legislate for a certain purpose. Being a grant of power, 
it increases the powers already granted only to the extent 
expressly given. It is also a reservation of power to the 
several States. They have in effect said to the Federal 
Government: " In the exercise of our sovereignty we have 
prohibited the liquor traffic. We give you power to enforce 
that prohibition. We reserve to ourselves the same power 
that we grant you. You are limited to the terms of our 
grant and such action as is necessary to carry it out. We, 
on the other hand, retain the same power that we give you. 
The power that we grant and the power that we retain are 
concurrent, mutual and equal." 

The clause quoted above from the Constitution as orig- 
inally adopted, wherein it is provided that " This Con- 
stitution and the Laws of the United States which shall 
be made in Pursuance thereof; and all Treaties made," 
etc., " shall be the supreme Law of the Land ", can have 
no relevancy in a consideration of the Prohibition Amend- 
ment because, in so far as the latter affects the former, the 
former must give way; just as, for example, a will giving 
to A all of a testator's property and estate, is modified by 
codicil giving $500 to B. The will is valid and binding, 
but only valid and binding so far as it is not affected by 
the codicil. So here, the supremacy given to the laws of 
the United States must give way to the new enactment so 
far as the latter impinges upon it. The very word " amend- 
ment " shows this. To amend is to alter, to enlarge or 
reduce, to change. Those who would assert the supremacy 
of a Federal over a State prohibition law can extract no 
aid from the Federal supremacy clause of the Constitution. 

One who is writing, rather than engaging in oral dis- 
cussion, has this advantage : he can lead his readers along 
a path in the course of which they inevitably come up against 
a stone wall, and, since they have no opportunity to reply, 

vol. ccxi. — no. 772. 23 
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he can leave them there. If the path that the writer has 
indicated leads to the stone wall of powers too hastily and 
inconsiderately granted, those by whom the offense cometh 
must bear the blame. There is little to offer in the way 
of escape except the long and tedious road of further 
amendment, or, more logically perhaps, revocation. 

It is one of the great features of our Constitution that 
it has provided, by the creation of the Supreme Court, the 
machinery for the resolution of difficulties such as those 
outlined herein. We are fortunate that with that tribunal 
will rest their ultimate solution. 

Monroe Buckley. 



